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May 27, 2011 
 
Re: Protecting Tenants at Foreclosure Act of 2009 
 Pub. L. No. 111-22, §§701-704 (2009) 
  
 Protecting Tenants at Foreclosure Act Extension and Clarification 
 Pub. L. No. 111-203, §1484 (2010) 
 
 In Re:  Amendments to the Florida Rules of Civil Procedure-Form 1.996 (Final Judgment 
 of Foreclosure) Case No. SC09-1579, December 9, 2010 
 
The Housing Umbrella Group of Florida Legal Services, Inc., sent you a letter in August 2009 about the 
changes in federal law that apply to tenants in state foreclosure proceedings brought about by passage 
of the Protecting Tenants at Foreclosure Act of 2009 (“PTFA”).  Since the time of that letter, there has 
been a clarification of the PTFA as well as a change to Fla. R. Civ. P. Form 1.996(a), Final Judgment of 
Foreclosure, both of which the Housing Umbrella Group wishes to call to your attention. The Housing 
Umbrella Group is an association of 180 legal aid and legal services attorneys from across Florida who 
specialize in landlord-tenant issues and represent low-income tenants.   
 
Our 2009 letter explaining the PTFA is enclosed for your reference. The PTFA declares that a 
successor in interest pursuant to foreclosure takes title subject to the rights of any bona fide tenant 
who is occupying the property. Pursuant to the PTFA, any bona fide tenant with a written rental 
agreement has the right to remain on the property for the remaining term of that lease or for 90 days 
after receiving a notice to vacate from the successor in interest, whichever is later. A bona fide 
tenant without a written rental agreement has the right to remain on the property for 90 days after 
receiving a notice to vacate from the successor in interest.   
 
Under the PTFA, any bona fide tenant occupying the property as of the date of a “notice of 
foreclosure” is protected by the PTFA’s provisions.  The Protecting Tenants at Foreclosure Act 
Extension and Clarification (“the Extension and Clarification”), attached clarifies that the date of the 
“notice of foreclosure” is “the date on which complete title to a property is transferred to a successor 
entity or person as a result of an order of a court or pursuant to provisions in a mortgage, deed of 
trust, or security deed.”  In Florida, complete title to a property is transferred to a successor entity at 
the end of the foreclosure proceeding, when the certificate of title issues pursuant to section 45.031, 
Florida Statutes. Therefore, in Florida, the PTFA protects any bona fide tenant who takes occupancy 
of the property before a certificate of title is issued to the successor in interest as a result of 
foreclosure.  The Extension and Clarification merely clarified that this was already the law under the 
PTFA. The Extension and Clarification also extended the PTFA until December 31, 2014. 
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On December 9, 2010, in case number SC09-1579, the Florida Supreme Court made an important 
change to Fla. R. Civ. P. Form 1.996(a), Final Judgment of Foreclosure. The Court stated, “[I]n order 
to ensure that the provisions of the form are not contrary to the Protecting Tenants at Foreclosure 
Act of 2009, Pub. L. No. 111-22, §§701-704, 123 Stat. 1660-62, we delete the sentence from 
paragraph six of the form stating, ‘If any defendant remains in possession of the property, the clerk 
shall without further order of the court issue forthwith a writ of possession upon request of the person 
named on the certificate of title.’”  In Re: Amendments to the Florida Rules of Civil Procedure-Form 
1.996 (Final Judgment of Foreclosure), 51 So. 3d 1140, 1141 (Fla. Sup. Ct. 2010).  A copy of the 
revised Form 1.996(a), Final Judgment of Foreclosure, is enclosed. 
 
The change to Form 1.996(a) made by the Florida Supreme Court effectively prohibits a trial court 
from signing a final judgment of foreclosure which would permit a successor in interest, at any time 
and without further order of the court, to obtain a writ of possession to evict a tenant from the 
property.  It also implicitly prohibits a clerk of court from issuing a writ of possession which would 
allow the eviction of a tenant without further order of the court.   
 
The Housing Umbrella Group believes that in order to remove a tenant from the property, the 
successor in interest must file an eviction action in County Court and establish that it has terminated 
the tenancy with a PTFA-compliant notice to the tenant.   In the event the foreclosure court 
addresses a successor’s request to remove a tenant from the property, it should be done at a 
properly noticed hearing on the successor’s motion for issuance of a writ of possession.  This is 
because the Florida Supreme Court’s stated intention was to avoid a foreclosure judgment which 
contained provisions contrary to the PTFA, and a court cannot determine whether a tenant is 
protected by the PTFA or whether a writ of possession would violate the PTFA without conducting a 
hearing and then making a determination as to the tenant’s status and/or the successor’s 
compliance with the PTFA.  
 
Thank you for your attention to this matter. If you have any questions, please feel free to contact one 
of the undersigned attorneys. 
 
Sincerely, 
 
Jeffrey M. Hearne, Esq. 
Legal Services of Greater Miami, Inc. 
Housing Umbrella Group Co-Chair 
jhearne@lsgmi.org 
 
Deborah Rivera, Esq 
Three Rivers Legal Services, Inc. 
Housing Umbrella Group Co-Chair 
deborah.rivera@trls.org 
 
Alice Vickers, Esq. 
Florida Legal Services, Inc. 
alice@floridalegal.org 
850.385.7900, ext. 1826 
 
js 
 
Enclosures 
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July 16, 2009  
 
Re: Protecting Tenants at Foreclosure Act of 2009 
 Pub. L. No. 111-22, §§ 701-704 (2009)  
 
The Housing Umbrella Group of Florida Legal Services, Inc. wishes to call your attention to recent 
changes in federal law that apply to tenants in state foreclosure proceedings. The Housing Umbrella 
Group is comprised of approximately 150 legal aid and legal services attorneys from across Florida 
who specialize in landlord-tenant issues and represent low-income tenants. 
 
During the foreclosure crisis, numerous renters in good standing have been forced to relocate after a 
foreclosure sale with little or no notice. To address this critical problem and to stabilize 
neighborhoods, Congress passed the Protecting Tenants at Foreclosure Act (Title VII of S. 896, 
Pub. L. No. 111-22, §§701 - 704 (2009). This law immediately went into effect when President 
Obama signed it on May 20, 2009, and it applies to all pending and future residential foreclosures. 
 
Tenants with an unexpired lease term: The law requires a new owner acquiring property at a 
foreclosure sale, including plaintiffs acquiring the property, to honor all terms and conditions of 
existing leases. This means the tenant can remain in the property for the time remaining in the lease 
term. However, if the new owner wants to live in the property, then the new owner may terminate the 
tenancy by giving the tenant at least 90 days written notice to vacate. 
 
Tenants without a lease: In the case of tenants without a current lease, usually month-to-month 
tenants, the new owner must provide the tenant with a minimum 90 day written notice before 
terminating tenancy. This also applies when there is an unexpired written lease which has less than 
90 days remaining.   
 
Section 8 voucher participants: When the tenant is a participant in the Section 8 voucher program, 
the new owner takes the property subject to the Section 8 lease and the Section 8 Housing 
Assistance Payments (HAP) contract. Once again, the only exception to this provision is when the 
new owner wants to live in the property and has provided the tenant with a minimum 90 day written 
notice terminating tenancy. 
 
The 90 day notice must be sent by the new owner. A “new owner” does not exist until after the clerk 
issues the certificate of title. Any notice sent prior to the certificate of title does not comply with the 
new statute and has no legal effect. 
 
Most significantly, residential tenancies now survive the foreclosure process. The implication of this 
change is that a tenant’s right to continued possession of the property is now outside the scope of 
the foreclosure action, and therefore the foreclosure court should no longer issue writ of possession 
when a bona fide tenant is in possession of the property. If the new owner after foreclosure desires 
to terminate the surviving tenancy, he/she must give the tenant 90 days written notice to vacate.  If 
the tenant fails to comply with the notice, the new owner would then be required to file an eviction 
action in County Court pursuant to Chapter 83, Florida Statutes, since Circuit Courts do not have 
jurisdiction over landlord-tenant disputes unless the amount in controversy exceeds $15,000.  
Please note that these changes apply when there is a “bona fide tenant” in the property, as defined 
in the new statute.  The new law does not prohibit a foreclosure court from issuing a writ of 
possession against a former owner that is still in possession. 
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These new protections make it imperative for every official involved with the foreclosure process to 
modify their procedures to ensure compliance with this new federal law. The courts and sheriffs must 
have a system which determines whether a tenant resides in the foreclosed property or whether the 
property is owner-occupied. The best way to accomplish this is to require a hearing, with notice 
addressed to “occupant” and sent to the property address, before the court issues a writ of 
possession. This crucial procedural safeguard is now required by the 11th Judicial Circuit (See 
Administrative Order 09-09) and should be a statewide procedure. 
 
Please note that this law specifically does not preempt other federal, state, and local tenant 
protections and expires on December 31, 2012. 
 
A copy of the Act is enclosed. Thank you for your attention to this matter.  If you have any questions, 
please feel free to contact one of the undersigned attorneys.   
 
Sincerely, 
 
Jeffrey M. Hearne, Esq. 
Legal Services of Greater Miami, Inc. 
Housing Umbrella Group Co-Chair 
jhearne@lsgmi.org 
 
Deborah Rivera, Esq. 
Three Rivers Legal Services, Inc. 
Housing Umbrella Group Co-Chair 
deborah.rivera@trls.org 
 
Alice Vickers, Esq. 
Jennifer Newton, Esq. 
Florida Legal Services, Inc.   
alice@floridalegal.org 
850-385-7900, ext. 1826 
 
Enclosure as stated     
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